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Summary

Resolution #6 states that property held by the diocesan Board of Trustees belongs beneficially to the parish for which it is held in trust. This contravenes both canon and civil law and will encourage litigation.

Argument

· To begin with, this resolution is hopelessly confused. Bishop Duncan first distributed a “clarification” (“Brief Commentary on Resolution 6”). In response to complaints that the resolution is illegal, he has retreated to the position that it represents a sense of the diocese, rather than constitutes enabling legislation.
· The Board of Trustees has responsibility for property according to the diocesan constitution (Article X). The diocese cannot simply give property away. A constitutional change would be required to give property to parishes, and this would require action by two successive regular conventions (Article XV).
· National canons stipulate that property is held in trust for the ECUSA (Dennis Canon: Title I, Canon 7.4). Property cannot simply be given away.
· The above rules are reasonable and acknowledge that parishes have obligations to past benefactors and not only to present caretakers.
· Under applicable civil law, a church that secedes from a hierarchical structure loses all right to church property. Orthodox Church in America v. Mikilak, 496 A.2d 403 (Pa. Super. 1985); see also Protestant Episcopal Church in the Diocese of New Jersey v. Graves, 417 A.2d 19 (N.J. 1980).  Courts in Pennsylvania (and elsewhere) have held that ECUSA is a hierarchically governed body.  In re Church of St. James the Less, Civ. No. 953NP (Pa. Com. Pl. March 10, 2003).  
· Pennsylvania statutory law establishes that property held for the use of any church can be used only in accordance with the rules governing that church.  Therefore, since the Dennis Canon forms part of the canon law of ECUSA, diocesan property cannot be disposed of or deeded contrary to the Dennis Canon.
· Since this principle (that parish property is subject to the control of the larger church in accordance with that church’s rules) has been codified in Pennsylvania statutory law, any attempt to circumvent or overturn the Dennis Canon also violates civil law.
· Courts in which the legality of the Dennis Canon have been litigated have held that parish property traditionally has been held in trust for the larger church before this trust was codified in 1979.  See, Rector, Wardens and Vestrymen of Trinity-St. Michael’s Parish, Inc. v. Episcopal Church in the Diocese of Connecticut, 620 A.2d 1280, 1289 (Conn. 1993).
· This resolution, if acted upon, invites lawsuits against the diocese, against individual churches, and between members of individual congregations.
Supporting Information

Article X of the diocesan constitution:

Section 2. The powers and duties of said Board so incorporated shall be to collect, receive, hold, convey, encumber, and otherwise properly dispose of all estate, real and personal, which may be given, granted, conveyed, devised, bequeathed, or transferred to it absolutely or in trust for any religious, charitable, or educational use or purpose connected with the Church of said Diocese, or any portion thereof, or for the aid, benefit, or advancement of said Diocese, or of any Parish, or of any religious, charitable, or educational association of Churches in said Diocese, unless the powers of the corporation shall be limited by the terms of the trust under which the corporation holds title to such estate. PROVIDED, that the clear yearly income or value of the property at any time held by said corporation shall not exceed the amount authorized by the laws of this Commonwealth.

Article XV of the diocesan constitution:

Alteration of the Constitution

This Constitution, or any part thereof, may be altered in the following manner only: The proposed alteration or amendment shall be submitted in writing to the Annual Convention, and if approved by a majority of each Order, shall lie over to the next Annual Convention, and if again approved, by a majority of each Order, the Constitution shall then stand altered or amended as proposed.

Dennis Canon:

Sec. 4. All real and personal property held by or for the benefit of any Parish, Mission or Congregation is held in trust for this Church and the Diocese thereof in which such Parish, Mission or Congregation is located. The existence of this trust, however, shall in no way limit the power and authority of the Parish, Mission or Congregation otherwise existing over such property so long as the particular Parish, Mission or Congregation remains a part of, and subject to, this Church and its Constitution and Canons. [emphasis added]

The Act of 1935 states in pertinent part:

Whensoever any property, real or personal has heretofore been or shall hereafter be bequeathed, devised or conveyed to any ecclesiastical corporation, bishop … for the use of any church, congregation or religious society, or in trust for religious worship … or for use by said church, congregation or religious society for a school … rectory, parsonage, hall, auditorium … the same shall be taken and held subject to the control and disposition of such officers and authorities of such church … having controlling power according to the rules, regulations, usages or corporate requirements of such church … which control and disposition shall be exercised in accordance with and subject to the rules, regulations, usages, canons, discipline and requirements of the religious body, denomination or organization to which such church … shall belong.

10 P.S. 81 (emphasis added). 
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